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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies in and

additions to tax in petitioners’ Federal incone taxes for 1996

t hrough and including 1998 (years at issue) as foll ows:
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Mar k DeVri es
Additions to Tax
Year Defi ci ency Sec. 6651(f) Sec. 6654
1996 $8, 676 $6, 356 $449
1997 21,778 16, 333 1, 165
1998 41, 057 30, 792 1,878

Carol een DeVri es

Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

1996 $6, 459 $1, 408 $1, 564 $331
1997 13, 003 2,925 3, 250 695
1998 31, 720 7,137 7,930 1,451

Respondent determ ned that petitioner Mark DeVries (M.
DeVries) was liable for additions to tax under section 6651(f)?
for fraudulent failure to file a tinely incone tax return
(fraudulent failure to file) and alternatively under section
6651(a)(1) for failure to file a return tinely (late filing) and
section 6651(a)(2) for failure to pay tax (late paynent).
Respondent further determ ned that petitioner Carol een DeVries
(Ms. DeVries) was liable for late-filing and | ate-paynent
additions to tax. Respondent also determ ned that petitioners
were liable for the years at issue for additions to tax under
section 6654 for failure to pay estimated taxes (estinmated tax

addi tion).

1Al section references are to the Internal Revenue Code
(Code) in effect for the years in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unl ess
ot herw se i ndi cat ed.
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After concessions, the issues to be decided include whether
M. DeVries is liable for the fraudulent failure to file
additions to tax under section 6651(f). W hold that he is
liable. W therefore do not need to decide alternatively whether
he is liable for the late-filing and | ate-paynent additions to
tax. We are also asked to decide whether Ms. DeVries is liable
for the late-filing and | ate-paynent additions. W hold that she
is liable. Finally, we are asked to deci de whether petitioners
are liable for the estimated tax additions under section 6654.
We hold that petitioners are |iable.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipul ated
facts and acconpanyi ng exhibits are incorporated by this
reference, and the facts are so found. The Court admtted
additional facts and exhibits into evidence frompetitioners and
respondent, which are incorporated by this reference.
Petitioners resided in Bakersfield, California when they filed
t he petition.

General Background of Petitioners

Petitioners were teenagers when they net in a church and
have been married for over 35 years. They have four children,
two of whomstill lived with themduring the years at issue.

M. DeVries, the brother of two ol der sisters and son of a

general contractor, started as a plunber after graduating from



- 4 -
hi gh school. He continued working as a plunber and devel oped a
profitable business. M. DeVries considered hinmself self-
enpl oyed during the years at issue. He had the title of
Presi dent and agent for service of process of DeVries Mechani cal,
Inc. (the conpany).? He controlled the operations of his
busi ness. He bid the plunbing jobs for his business. The bids
consisted primarily of small commercial plunbing installations.
M. DeVries was paid for his plunbing jobs directly. He was paid
nostly with checks that he personally deposited with a bank. M.
DeVries continued his plunmbing work after he dissolved the
conpany sonetine after May 1998.

M. DeVries gave noney to Ms. DeVries for her to pay her
personal expenses as well as the fam |y expenses, including food,
gasoline, utilities and property taxes. Ms. DeVries paid these
expenses through a personal banking account. M. DeVries funded
the famly’ s personal banking account from a business account.

Petitioners and their famly lived a confortable lifestyle.
They owned a honme at Meacham Road in Bakersfield, California
(Meacham Road house) for a decade before selling it in 1997 for
$325,000. Petitioners received a net amount of $123,164 fromthe

house sale. The next year, petitioners purchased a house on 21st

2Mr. DeVries could not recall if he owned 100 percent of the
conpany. The conpany’s Federal inconme tax returns for 1996 and
1997 show that M. DeVries and Ms. DeVries each owned 50 percent
of the conpany. M. DeVries’ brother-in-law indicated at tria
that Ms. DeVries was also a director of the conpany.
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Street (21st Street house), also in Bakersfield, through a trust
cal l ed Sunset Investment Trust (Sunset Trust). Petitioners
provi ded sone or all of the approxi mately $200, 000 Sunset Trust
used to purchase the 21st Street house.

M. DeVries supervised and perforned parts of an extensive
renmodel i ng of the 21st Street house. His renodeling efforts
i ncl uded expandi ng the garage and kitchen and addi ng a second
floor.® Ms. DeVries participated in the renodeling too. She
sel ected the colors and chose the tile and flooring. Petitioners
provi ded sone or all of the funds Sunset Trust used to renode
the 21st Street house. The building permt showed that the
estimated i nprovenents cost $97,290. The property tax assessor
i ncreased the value of the 21st Street house by $100,000 as a
result of the renodeling. Petitioners and their famly resided
in the 21st Street house after the renodeling.

Ms. DeVries’ sister, Sharon, married Ted Pierce (M.
Pierce) sonetine after petitioners were married. M. Pierce
attended col |l ege as an accounting nmajor, worked for an accountant
and then went into business on his own. M. Pierce started
working with M. DeVries after he was on his own.

During the years at issue M. DeVries and M. Pierce owned

and rented small apartnent buildings. Through a partnership,

3A | ocal Bakersfield newspaper described the renpdeling as a
massi ve undertaking that nearly doubl ed the size of the hone,
adding 1,800 square feet to the 2,200-square-foot hone.
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they evenly split the incone and expenses fromthe properties.
The i ncone and expenses of the joint rentals are reflected in
Schedules E M. Pierce filed with tax returns for 1997 and 1998. %

Tax Returns and Paynents

Petitioners filed Federal incone tax returns and paid taxes
for approximately 20 years. M. Pierce prepared petitioners’ tax
returns for years up to and including 1995 but stopped when M.
DeVries asked himto stop. M. DeVries stopped filing tax
returns for at |least six years after getting in touch with other
peopl e who had advocated not filing returns. Petitioners did not
report income and nmade no estimated tax paynents for the years at
i ssue.?®

Years after he stopped filing tax returns in approxi mtely
1996, M. DeVries told a |ocal newspaper in 2001 that, after
studyi ng the Code, he learned that all w thholding is voluntary.
He further stated that he had stopped w thhol ding i ncone taxes
fromhis enpl oyees’ paychecks about two or three years

previ ously.

‘M. DeVries received Schedul es K-1 issued from HYS
| nvest nents, also show ng rental incone for 1997 and 1998. The
Court has not received informati on about the operations, partners
or finances of HYS Investnents beyond the Schedul es K-1

*Respondent has established and we find that M. DeVries’
taxabl e income for the years at issue was $31, 095, $50, 738 and
$104, 191, respectively. Respondent has established and we find
that Ms. DeVries’ taxable inconme for the years at issue was
$32, 387, $55,865 and $110, 167, respectively.
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In 2010 M. DeVries filed a purported inconme tax return for
t he taxable year 1999 showi ng zero incone. M. DeVries included
an explanation listing various argunments deened frivolous by this
Court and other courts. He did so despite having been recently
convicted of the crime of tax evasion, as we discuss below M.
DeVries maintained this neritless position at trial, stating that
he had no self-enpl oynent inconme and was not engaged in a trade
or busi ness.

The conpany filed inconme tax returns for the years ending
May 31, 1997 and 1998. |Its returns reflect $22,000 of wages paid
to Ms. DeVries in 1996 for her duties as director and
shar ehol der and zero wages paid to M. DeVries in those years.

Trusts and Pl anning Activities

M. DeVries continued his plunbing work after dissolving the
conpany, and he began certain planning activities with his
personal and professional assets. An entity called DM
Mechani cal, Inc. was forned but never used, as M. DeVries
decided to use trusts for his planning activities.

Through word of nmouth, M. DeVries found a “guy out of
Fresno” to formhis trusts. M. DeVries paid him*“a couple

grand,” even though he was not an attorney, because “everybody”



- 8 -
had trusts and “[t]rusts were forned all day.” M. DeVries
forned at |least two trusts.®

As nentioned previously, Sunset Trust purchased and
renodel ed the 21st Street house with funds M. DeVries provided.
At M. DeVries request, M. Pierce agreed to be trustee of the
Sunset Trust. M. Pierce did not know the ternms of the trust,
never saw any trust documents and was trustee in nane only.
Sunset Trust did not file tax returns. M. Pierce testified that
M. DeVries was the Sunset Trust even though petitioners
children were the beneficiaries.

M. Pierce also served as trustee for the Magnum Trust,
which held M. DeVries’ commercial building on R Street in
Bakersfield, California R Street property). The R Street
property had the address of the conpany as well as other tenants.
As wth the Sunset Trust, M. Pierce did not know the terns of
the trust, never saw trust docunents and was trustee in name
only. M. Pierce testified that M. DeVries paid for the R

Street property and was the true owner of that property.

M. DeVries seens to have fornmed nore than two trusts. M.
DeVries’ lawsuit in the California Superior Court, Kern County,
agai nst Internal Revenue Service Revenue O ficer Douglas G
McDonal d and Revenue Agent Fred Chynoweth includes as plaintiffs
DM Mechani cal, Magnum Property Managenent, Sunset |nvestnent and
TI GE Equi pnent, each of which is described as an uni ncor porated
associ ati on.



Audi t Exani nati on

Revenue Agent Fred Chynoweth (RA Chynoweth), a longtine
enpl oyee of the Internal Revenue Service (IRS) and experienced
revenue agent, conducted petitioners’ audit exam nations after
| earning that petitioners had not filed Federal incone tax
returns for the years at issue. RA Chynoweth was unable to
communi cate directly with petitioners during the exam nation
despite repeated IRS efforts to contact petitioners. At one
poi nt, RA Chynoweth went to M. DeVries’ office and spoke through
the door to a man who refused to open the door but said that M.
DeVries was not present. RA Chynoweth left a card for M.
DeVries but never received a call or a letter fromM. DeVries in
response. RA Chynoweth al so issued a sunmons to M. DeVries, who
did not conply with the summons and never provi ded RA Chynoweth
any records.

Beyond nonresponsi veness, petitioners also made efforts to
obstruct the IRS audit. Petitioners’ representative and
attorney, MIlton H Baxley Il (M. Baxley), sent letters to the

institutions to which RA Chynoweth issued sunmonses.’

A jury convicted M. Baxley of two counts of violating a
2003 District Court order enjoining himfrompronoting, selling
or advising individuals as to certain Federal tax matters and the
|RS. M. Baxley consequently was sentenced to 18 nonths in
prison and a $10,000 fine. He was connected with Anerican Ri ghts
Litigators, also known as QGuiding Light of God Mnistries, an
organi zati on headed by Eddi e Ray Kahn that pronoted a tax fraud
schene.
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Petitioners authorized both M. Baxley and M. Bryan Ml at est a,
on Fornms 2848 attached to each of the letters, to represent them
for the years 1985 through 2004. The letters stated that the
rel evant I RS summons was unaut horized by statute, the Code has
not been enacted as positive law, the IRS is not an agency of the
United States governnment and the institution will be held liable
if the requested docunents are rel eased without court order. M.
DeVries and the I RS were each sent a courtesy copy of each of the
letters.

Later that year, M. Devries’ son Jason Henry DeVries sent
an invoice for $1 mllion to RA Chynoweth, billing the revenue
agent for the use of purportedly copyrighted property. Attached
to the bill were the two all eged copyright violations. The first
was an I RS summons to M. DeVries as president of the conpany
regardi ng tax years 1996 through 2000. The second was a letter
fromRA Chynoweth to Brandon Mojarro (M. Mpjarro) reqesting
i nformati on about whether M. Myjarro rented a house to M.

DeVri es.

During the exam nation, M. DeVries also made a Freedom of
I nformation Act (FO A) request for RA Chynoweth’s personnel file.

M. DeVries filed a lawsuit in the California Superior

Court, Kern County, against |IRS Revenue O ficer Douglas MDonal d
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and RA Chynoweth in 2002.8 M. DeVries alleged interference with
contractual relations, |ibel, slander, nuisance, intentional and
negligent infliction of enotional distress, trespass, conspiracy
and inposition of a constructive trust. M. DeVries sought over
$50 million in damages plus significant punitive damages and

i njunctions. He caused RA Chynoweth to be served with the

| awsuit by a process server at his personal residence. M.
DeVries’ |awsuit was eventual ly di sm ssed.

Utimately, petitioners’ efforts to derail RA Chynoweth’s
investigation failed. Petitioners produced no docunentation to
RA Chynowet h during the course of his exam nation and, in the
absence of cooperation, RA Chynoweth gathered information to
conplete his audit. RA Chynoweth identified details of
petitioners’ finances by bank account sunmonses, record searches,
escrows, Information Returns Processing (IRP) transcripts and
other nmeans. RA Chynoweth cal cul ated petitioners’ net taxable
deposits frompetitioners’ accounts at San Joaqui n Bank and Dean
Wtter. He calculated their community rental incone, interest
i ncone and dividend inconme for the years at issue. RA Chynoweth
cal cul ated petitioners’ community “other inconme” by reference to
bank deposits for 1996 and 1997 and by estimating how nmuch
petitioners expended for the inprovenents on the 21st Street

house in 1998. He further calculated their capital gain incone,

8See di scussion of the |awsuit supra note 6.
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identified their taxable IRA distributions and noted Ms.
DeVries’ wages reported by the conpany in 1996. RA Chynoweth
used the information he conpiled to prepare a community property
al l ocation and substitutes for returns (SFRs) for petitioners for
the years at issue, including section 6020(b) certifications for
t hose SFRs.

Crimnal Investigation and Conviction

M. DeVries’ pattern of nonfiling eventually caused himto
be indicted by a Federal grand jury on three counts of incone tax
evasi on under section 7201 for taxable years 1999 through 2001,
the three years imedi ately after the three years at issue. The
indictnment alleged that M. DeVries had not filed a tax return
since 1995. It cited affirmative acts of evasion including using
fal se enpl oyer identification nunbers (EINs), using various
i ndi vidual s and business entities (including trusts) to conceal
his income, running his inconme through trust entities, |aundering
nmoney t hrough bank accounts and participating in various
avoi dance neasures. The indictnent specified that M. DeVries
controlled DM Mechanical, Inc. and the conpany and was
conpensated so as to avoid IRS detection. The indictnment also
addressed the purchase of the 21st Street house by the Sunset
Trust, which was paid for with cash, approximately 89 noney
orders purchased at various United States Post O fices and

checks. After a jury trial, M. DeVries was convicted on al
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three felony charges. He was awaiting sentencing at the tine of
the trial in this case.

Deficiency Notices and Tri al

Respondent determ ned deficiencies in, and additions to,
each petitioner’s Federal incone taxes. Petitioners tinely filed
petitions with this Court for redetermnation.?®

OPI NI ON

In these consolidated cases, petitioners challenge
respondent’s determnations that two married individuals
i nappropriately or fraudulently failed to file returns or pay
taxes. M. DeVries started his plunmbing work after high schoo
and ran a successful operation for many years, including the
years at issue. Nevertheless, he and Ms. DeVries stopped filing
tax returns and paying taxes for a nunber of years. Even now,
after his crimnal conviction, M. DeVries has filed a return
based on frivol ous positions.

At trial, M. DeVries called no witnesses and offered no
evidence. He repeatedly asserted that he could not renmenber
i nformati on about the years at issue. H's elusive, self-serving
testinmony fell in sharp contrast to RA Chynoweth’ s hel pfu

description of his audit process and creation of the SFRs.

Respondent has since conceded sone of the dividend and
capital gain incone set forth in the deficiency notices.
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We begin by considering whether M. DeVries’ failure to file
Federal inconme tax returns was fraudul ent under section 6651(f).
We then deci de whether Ms. DeVries is liable for the additions
to tax for late filing and late paynent. Finally, we decide
whet her petitioners are liable for the estinmated tax additions.
Utimately, we decide all issues in favor of respondent.

A. Fr audul ent Failure To Fil e Returns

Petitioners did not file tinely Federal incone tax returns
for the years at issue. 1In fact, the record reflects that
petitioners, as of the trial date, have yet to file their returns
for the years at issue. Individuals whose gross incone exceeds
certain levels for a taxable year, however, are required to file
an income tax return. Sec. 6012(a). If an individual
fraudulently fails to file an income tax return, the Comm ssioner
may i npose an addition to tax of up to 75 percent. Sec. 6651(f).
We nust determ ne whether M. DeVries’ failure to file tinely was
fraudulent within the nmeani ng of section 6651(f).

Fraud is an intentional wongdoing designed to evade tax

known or believed to be owing. Bradford v. Conm ssioner, 796

F.2d 303, 307 (9th Gr. 1986), affg. T.C. Meno. 1984-601; Profl.

Servs. v. Comm ssioner, 79 T.C. 888, 930 (1982). In determ ning

whet her a taxpayer’s failure to file is fraudul ent, we consider
the sanme elenents that are considered in inposing the fraud

penal ty under section 6663. dayton v. Conm ssioner, 102 T.C
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632, 653 (1994). Those two elenents of fraud are (1) the
exi stence of an underpaynent and (2) fraudulent intent with
respect to some portion of the underpaynent. See Parks v.

Commi ssioner, 94 T.C 654, 660-661 (1990). The Comm ssi oner has

t he burden of proving fraud by clear and convinci ng evi dence.

Sec. 7454(a); Rule 142(b); dayton v. Conm ssioner, supra at 646.

The existence of fraud is a question of fact to be resol ved

upon consideration of the entire record. D Leo v. Conm ssioner,

96 T.C. 858, 874 (1991), affd. 959 F.2d 16 (2d Cir. 1992); Estate

of Pittard v. Conm ssioner, 69 T.C 391, 400 (1977). Fraud is

never presunmed and nust be established by i ndependent evidence

t hat establishes fraudul ent intent. Beaver v. Commni ssioner, 55

T.C. 85, 92 (1970); O suki v. Conm ssioner, 53 T.C. 96, 106, 112

(1969). Fraud may be proven by circunstantial evidence because
di rect evidence of the taxpayer’s fraudulent intent is sel dom

available. Rowlee v. Comm ssioner, 80 T.C 1111, 1123 (1983);

Gaj ewski v. Conm ssioner, 67 T.C. 181, 199-200 (1976), affd.

wi t hout published opinion 578 F.2d 1383 (8th Cr. 1978). The
taxpayer’s entire course of conduct may establish the requisite

fraudul ent intent. Ni edri nghaus v. Conmi ssioner, 99 T.C. 202,

210-211 (1992); Stone v. Conmm ssioner, 56 T.C 213, 223-224

(1971); O suki v. Conm ssioner, supra at 105-106.

We review M. DeVries’ course of conduct in considering the

second el enent, fraudulent intent, before focusing on the
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under paynent. Courts have devel oped several indicia, or “badges
of fraud,” fromwhich the requisite fraudulent intent can be
inferred. They include: (1) failing to file inconme tax returns,
(2) understating inconme, (3) failing to maintain adequate
records, (4) concealing incone or assets, (5) failing to
cooperate with tax authorities, (6) asserting frivol ous argunents
and objections to the tax laws, (7) lack of credibility in
testinony, and (8) failing to nake estimated tax paynents.!® See

Bradf ord v. Conmm ssioner, supra at 307; Recklitis v.

Conmm ssioner, 91 T.C. 874, 910 (1988); Kotmair v. Conm Ssioner,

86 T.C. 1253 (1986). This list is nonexclusive. N edringhaus v.

Conm ssi oner, supra at 211. No single factor is necessarily

sufficient to establish fraud. The existence of several indicia,
however, may constitute persuasive circunstantial evidence of

fraud. See Petzoldt v. Conm ssioner, 92 T.C 661, 700 (1989).

We now address which badges of fraud are present here.

1. Failing To File I ncone Tax Returns

A taxpayer’s filing of inconme tax returns in prior years is
evi dence that the taxpayer was aware of his or her obligation to

file returns. ld. at 701; see also Stalker v. Conm ssioner, T.C

Menp. 1981-544. Petitioners filed Federal incone tax returns and

paid taxes for alnost 20 years. After 1995, petitioners enbarked

W address petitioners’ failure to pay estinmated tax
paynments infra under the subheading “Estimated Tax Additions.”
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on a course to avoid disclosing and paying their Federal tax
l[iability. They did not file a tinely Federal incone tax return
for at | east six years.

Failure to file incone tax returns, even over an extended

period of time, does not per se establish fraud. &G osshandler v.

Commi ssioner, 75 T.C. 1, 19 (1980); Coulter v. Conmm ssioner, T.C

Meno. 1992-224. An extended pattern of failing to file incone
tax returns, however, may be persuasive circunstantial evidence

of fraud. Marsellus v. Conmi ssioner, 544 F.2d 883, 885 (5th Gr

1977), affg. T.C. Meno. 1975-368; G osshandler v. Conm ssioner,

supra at 19; Coulter v. Comm ssioner, supra. Further, when a

taxpayer’s failure to file for several years is viewed in |ight
of his or her previous filing of inconme tax returns for prior
years, the taxpayer’s nonfiling weighs heavily against himor her

because the taxpayer is aware of the requirenent. Castillo v.

Conmm ssi oner, 84 T.C. 405, 409 (1985).

M. DeVries clainmed that he forgot whether he filed incone
tax returns for the years at issue. This response is inplausible
and unacceptable. Petitioners had a history of filing returns
and paying taxes yet they failed to file a tinely incone tax
return for each of the years at issue and the three subsequent
years. Indeed, M. DeVries specifically asked M. Pierce to stop

preparing his individual returns, even though M. Pierce prepared
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corporate inconme tax returns for the conpany for 1996 and 1997. 1
M. DeVries was indicted by a Federal grand jury on three counts
of violations of section 7201 (inconme tax evasion) for the three
years after the three years at issue. Respondent contends and we
are persuaded that M. DeVries pattern of failing to file is
indicative of M. DeVries’ fraudulent intent to evade tax
liability.

2. Understating | ncone

Consistent failure to report substantial amounts of incone
over a nunber of years is, standing al one, highly persuasive

evi dence of fraudulent intent. See Temple v. Commi ssioner, T.C

Meno. 2000-337, affd. 62 Fed. Appx. 605 (6th Cr. 2003); see also

Holland v. United States, 348 U. S. 121 (1954). WM. DeVries

failed to report taxable income over a 3-year period exceeding
$170, 000. Respondent argues, and we agree, that his failure to
report such substantial incone is an indication of fraud.

3. Failing To Mai ntai n Adequate Records

A taxpayer’s destruction of books and records of his or her
i nconme-producing activity further denonstrates a willful attenpt

to defeat and evade taxes. Spies v. United States, 317 U S. 492,

499 (1943); Toushin v. Comm ssioner, 223 F.3d 642, 647 (7th Gr

2000), affg. T.C. Meno. 1999-171. M. DeVries failed to provide

books and records for any of his income-producing activities for

M. DeVries signed one of those two returns.
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the years at issue. Wen asked if he kept records, M. DeVries
testified “1 would say yes during that tine period.” Wen asked
if he provided those records to his return preparer he testified
“I would have if | kept it.” At the tinme of trial, however, M.
DeVries had no records of his incone during the years at issue.
Furthernmore, he had no recollection of his inconme, his enpl oyees,
paynments by others into his trusts or other financial nmatters.
He sinply stated that it was a long tinme ago and he coul d not
remenber. We find that M. DeVries’ failure to maintain existing
records, coupled with his alleged inability to recoll ect
significant information, suggests that he sought to conceal his
inconme and fraudul ently evade his incone tax liabilities for the
years at issue.

4. Conceal i ng Assets

Conceal ing assets or incone is also an indiciumof fraud.

Bradford v. Conmm ssioner, 796 F.2d at 307-308; Recklitis v.

Commi ssi oner, supra at 910. Respondent contends, and we agree,

that petitioners took affirmative steps to conceal their incone
and assets through the use of trusts as nom nees.
A nominee is an entity or individual who hol ds bare | egal

title to assets owned by another entity or individual.!? See

12Respondent is entitled to take collection action against a
nom nee to collect the outstanding tax liabilities of the
t axpayer who transferred the assets to the nomnee. See G M
Leasing Corp. v. United States, 429 U. S. 338, 350-351 (1977);
(continued. . .)
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Oxford Capital Corp. v. United States, 211 F.3d 280, 284 (5th

Cir. 2000); Criner v. Conm ssioner, T.C Meno. 2003-328; Beck v.

Comm ssioner, T.C Meno. 2001-270. Placing title to assets in

t he nane of nom nees evidences a taxpayer’s fraudul ent intent.

See Leggett v. Conm ssioner, T.C. Mnob. 1999-100, affd. w thout

publ i shed opinion 221 F.3d 1357 (11th C r. 2000).

M. DeVries created the Sunset Trust when he and his wife
purchased the 21st Street house. He also created the Magnum
Trust to hold his R Street property. M. DeVries naned his
brother-in-law, M. Pierce, as trustee of both trusts. M.
Pierce testified credibly that petitioners owed the properties,
he was trustee in nanme only and he perfornmed no duties as
trustee. Petitioners maintained control of the properties and
used the trusts as their nom nees to conceal their assets. By
way of exanple, they substantially renodeled the 21st Street
house, allegedly owned by the Sunset Trust, before noving into
their new home. M. DeVries’ use of the trusts as nom nees
denonstrates his fraudulent intent to evade the assessnent and
paynment of his Federal tax liabilities for the years at issue.

5. Failing To Cooperate Wth Tax Authorities

We next consider petitioners’ |evel of cooperation with

respondent. Failure to cooperate with the IRS is an indicium of

2, .. continued)
Criner v. Conmissioner, T.C. Mnp. 2003-328.
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fraud. Bradf ord v. Conm ssioner, supra at 307; Recklitis v.

Commi ssioner, 91 T.C. 874 (1988). Petitioners did not cooperate

Wi th respondent’s investigations. |In fact, petitioners went to
great lengths to inpede respondent’s investigations and to deter
RA Chynowet h.

Petitioners did not neet with respondent, respond to his
summons or provi de any docunentation. Wen respondent issued
sumonses to various institutions with respect to petitioners’
records, petitioners’ authorized representative, M. Baxley, sent
intimdating letters to those institutions. Petitioners” son
al so sent an invoice to RA Chynoweth for alleged copyright
infringement. M. DeVries filed a FO A request for RA
Chynowet h’ s personnel file. He filed a |awsuit agai nst RA
Chynowet h and I RS Revenue O ficer Douglas MDonal d, nmaking
outrageous clainms and seeking injunctions and mllions in
damages. M. DeVries had RA Chynoweth served with process at his
home. Respondent argues, and we agree, that M. DeVries’ actions
denonstrate an intent to inpede respondent’s exam nation and
investigation. W find that petitioners failed to cooperate with
respondent’s agents and their efforts to hanper his investigation
are further indicia of fraudulent intent.

6. Asserting Frivol ous Arqgunents

Petitioners relied on frivolous and neritless argunents to

i npede respondent’s investigation, and they assert frivol ous
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argunents to support their position that they do not owe taxes.
During RA Chynoweth’s investigation, M. DeVries caused his agent
to send frivol ous correspondence to w tnesses and the revenue
agent. M. DeVries told a | ocal newspaper that, after studying
the Code, he learned that all withholding is voluntary.
Petitioners asserted, in their pretrial nmenorandum that they
were not required to file because they had no self-enpl oynent
earnings. Despite M. DeVries’ crimmnal conviction for tax
evasion, he filed a frivolous purported inconme tax return for the
taxabl e year 1999 with the IRS. M. DeVries purported return
listed all “zeros” and included a disclosure statenment with
frivol ous arguments. M. DeVries continued to argue these
frivolous positions at trial.

Tax protester argunments may not be evidence of fraud in and
of thensel ves, but they may be indicative of fraud if made in
conjunction with affirmative acts designed to evade payi ng

Federal incone tax. See Kotnmir v. Conmi ssioner, 86 T.C. at

1260-1261; Flei schner v. Commi ssioner, T.C Meno. 1995-389.

Petitioners took or nmade affirmative acts designed to evade their
tax liability. These affirmative acts include failing to file
income tax returns, failing to maintain adequate records,

conceal ing assets, failing to make estimted tax paynents for the

years at issue and failing to cooperate with tax authorities.
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Accordingly, we find that M. DeVries’ frivolous argunents
support a finding of fraud.

7. Lack of Credibility of M. DeVries' Testinony

A taxpayer’s lack of credibility, inconsistent testinony or

evasiveness is a factor in considering fraud. Toussaint v.

Comm ssi oner, 743 F.2d 309, 312 (5th Gr. 1984), affg. T.C. Meno.

1984-25. M. DeVries’ extraordinary forgetful ness with respect
to relevant information, including significant life events,
suggests a lack of credibility and evasiveness. Feigning that he
could not renenber filing a tax return because it was so | ong ago
strains comon sense. His testinony and deneanor suggest fraud.

8. Under paynent

Respondent has satisfied the second el enent of fraudul ent
failure to file by denonstrating the many badges of fraud present
here. W hold that respondent also has proven petitioners’
under paynents for the years at issue.

Petitioners produced no records during the exam nation for
the years at issue. Consequently, respondent resorted to
third-party information, including sumoned bank records,
information fromthe Kern County Assessor’s office and ot her
sour ces.

Congress authorized the Comm ssioner’s estimation of incone
by any reasonabl e nethod, especially where a taxpayer fails to

file returns and refuses to cooperate. See G ddio v.
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Conmm ssi oner, 54 T.C. 1530, 1533 (1970) (citing United States v.

Johnson, 319 U. S. 503, 518 (1943)).
| f a taxpayer provides no records, the Conm ssioner may

reconstruct incone on indirect evidence. See Holland v. United

States, 348 U. S. at 130-133. Respondent introduced into evidence
account records from San Joaqui n Bank and Dean Wtter. Bank

deposits are prinma facie evidence of taxable incone. See Parks

v. Conmm ssioner, 94 T.C. at 658. Respondent provided tax returns
of the conpany, copies of Schedules K-1 issued to M. DeVries by
HYS I nvest nents and copi es of various real estate docunents.
Respondent al so introduced into evidence a copy of the IRP
transcript for each year at issue, show ng inconme to petitioners
fromthird-party information returns. M. DeVries confirnmed that
he was a sel f-enployed plunber in the years at issue. Respondent
has nmet his burden of proof.

W reject M. DeVries’ reliance on Weinerskirch v.

Comm ssioner, 596 F.2d 358 (9th Gr. 1979), revg. 67 T.C. 672

(1977), to argue that respondent has failed to neet his burden.
Respondent connected M. DeVries with incone-producing activities
and introduced evidence that petitioners received unreported
incone. See id. at 361-362.

We further reject M. DeVries’ argunent that respondent’s
deficiency notices are tinme barred. Generally, tax inposed by

t he Code nust be assessed within three years after the return is
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filed.® Sec. 6501(a). If noreturnis filed, the tax may be
assessed at any time, however. Sec. 6501(c)(3). The bar of the
[imtations period is an affirmative defense and the party

rai sing the defense nust specifically plead and prove it. Rules

39, 142(a); Hoffman v. Conm ssioner, 119 T.C 140, 146 (2002).

To prove this defense, petitioners nust establish the filing date

of the returns and that respondent assessed the relevant anounts

after the 3-year period for assessnent. See Hoffnan v.

Comm ssi oner, supra at 146. Petitioners have not proven that

they filed returns for the years at issue and M. DeVries even
testified that he did not recall whether he filed returns for
those years. Petitioners have failed to prove their defense.

We further reject petitioners’ argunent that the deficiency
noti ce cannot contain adjustnents for rental incone unless
respondent first conpletes a partnership-Ilevel proceeding. Even
if the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA)
Pub. L. 97-248, 96 Stat. 324, procedures apply to HYS
| nvest nent's, ! respondent may still conform M. DeVries’' return

to the partnership return wi thout conducting a partnership

13Ref erences in the Code to tax generally include additions
to tax, additional anpbunts and penalties. See sec. 6665. W
therefore apply the limtations provisions of sec. 6501 to decide
whet her the deficiencies and the additions to tax were tinely
assessed.

¥The parties have not shown whether HYS Investnents is
subject to the TEFRA partnership procedures or excepted as a
smal | partnership under sec. 6231(a)(1)(B)
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proceedi ng. See sec. 6222(c). Respondent did not mnake
adjustnents to any partnership itens.

We also reject petitioners’ argunent that respondent’s
deficiency notice and additions to tax cannot stand because
respondent omtted evidence of the mninmumfiling anounts for the
years at issue. W take judicial notice that individuals who
were married filing separately were required to file a tax return
for each of the years at issue if their gross incone exceeded
$2, 550, $2,650 and $2, 700, respectively, for those years. See

Wlson v. Conmm ssioner, 77 T.C. 324, 326 (1981). Respondent has

established and we find that each petitioner had gross incone far
in excess of the filing requirenents for each of the years at
i ssue.

Finally, we note that petitioners made, but failed to argue
or support, a frivolous allegation that the person who issued the
deficiency notices |acked authority. It is well established that
the Secretary or his del egate may issue deficiency notices.

Secs. 6212(a), 7701(a)(11)(B), (12)(A)(i); see Nestor v.

Comm ssioner, 118 T.C 162, 165 (2002).

Petitioners’ |legal argunents all fail. Petitioners also
claimthat all incone was in their trusts and that they had no
income during the years at issue, but offer us no factual or
| egal support. W sustain respondent’s inconme tax determ nation

for each petitioner for each year at issue. W further find that
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respondent has satisfied his burden of proof with respect to M.
DeVri es’ underpaynent of tax for the fraudulent failure to file
additions to tax.

9. Summary of Fraudulent Failure To File

Many badges of fraud upon which this Court customarily
relies are present here. Considering all of the facts and
circunstances, we find that respondent has proven by clear and
convi ncing evidence that M. DeVries’ failure to file incone tax
returns for the years at issue was fraudulent. Accordingly, M.
DeVries is liable for the section 6651(f) additions to tax for
the years at issue. W therefore need not address whether he is
liable for the late-filing and | ate-paynent additions. W do,
however, consider whether Ms. DeVries is liable for these
additions to tax.

B. Failure To File and Failure To Pay

Respondent determ ned that Ms. DeVries is liable for the
late-filing and | ate-paynment additions. Petitioners failed to
assign error in the petition regarding these additions to tax, so
they are deened conceded. See Rule 34(b)(4). Respondent has no
obligation to satisfy a burden of production with respect to a
penalty or addition if petitioners do not assign error to his

det er mi nati on. See Wheel er v. Comm ssioner, 127 T.C. 200, 206

(2006), affd. 521 F.3d 1289 (10th Gir. 2008): Swain v.
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Commi ssioner, 118 T.C. 358, 363 (2002). Although they are deened

conceded, we briefly address these additions.

The late-filing addition to tax is inposed for failure to
file a tax return on or before the specified filing date unl ess
it is shown that such failure is due to reasonabl e cause and not

due to willful neglect. Sec. 6651(a)(1l); United States v. Boyle,

469 U. S. 241, 245 (1985). The Comm ssioner has the burden of
production with respect to additions to tax. Sec. 7491(c);

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). To neet this

burden, the Comm ssioner nust produce sufficient evidence
establishing that it is appropriate to inpose the additions to
tax. See id. at 446-447. |1f the Comm ssioner neets his burden,
then the taxpayer bears the burden of proving that the |ate
filing or nonfiling was due to reasonabl e cause and not w || ful
neglect. 1d. at 446.

Respondent satisfied his burden of production by introducing
evi dence showi ng that petitioners did not file their incone tax
returns for the three years at issue. M. DeVries testified that
he did not recall whether he filed returns for the years at
issue. He could not recall when he stopped filing. Petitioners
have not denonstrated that they filed income tax returns or that
they failed to do so for good reason. Ms. DeVries has not
proven that her failure to file is due to reasonabl e cause and

not due to wllful neglect. W sustain respondent’s
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determ nation that Ms. DeVries is liable for the late-filing
additions to tax.

We next consider whether Ms. DeVries is liable for the
| ate- paynment additions to tax. See sec. 6651(a)(2). Respondent
prepared SFRs under section 6020(b) for the years at issue. SFRs
made by the Secretary under section 6020(b) are treated as the
returns filed by the taxpayer for purposes of determ ning whether
the section 6651(a)(2) addition to tax applies. Sec. 6651(g)(2);

Wheel er v. Conmi ssioner, supra at 208-209.

The Comm ssi oner nust introduce evidence that an SFR
satisfying the requirenents of section 6020(b) was nade if he
relies on an SFR to assert the failure to pay addition. See

Cabirac v. Comm ssioner, 120 T.C 163, 170-171 (2003).

Respondent introduced into evidence section 6020(b)
certifications and RA Chynoweth credibily testified that he
properly prepared SFRs and the required docunentation. He
further testified that slightly nodified versions of his reports
were attached to the deficiency notices issued to petitioners.
W find that RA Chynoweth properly prepared SFRs and that Ms.

DeVries has not paid the tax due.! She also has not established

5petitioners cite Wieeler v. Comm ssioner, 127 T.C. 200
(2006), affd. 521 F.3d 1289 (10th Gr. 2008), to support their
position that respondent may not assess penalties under sec.
6651(a)(2). The facts of this case are different fromthose in
Weel er, where the Comm ssioner provided significantly |ess
evi dence regardi ng the SFR
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that her failure to tinely pay was due to reasonabl e cause and
not willful neglect. Accordingly, she is liable for the |ate-
paynment additions.

C. Esti mat ed Tax Additi ons

Finally, we consider respondent’s determ nation that each
petitioner was liable for an estimated tax addition under section
6654(a) for each year at issue. A taxpayer generally has an
obligation to pay estimated incone tax for a particular year only
if he or she has a required annual paynent for that year. Sec.
6654(d). The required annual paynent is equal to the | esser of
(1) 90 percent of the tax shown on the individual’s return for
that year (or if no returnis filed, 90 percent of the tax for
such year) or (2) 100 percent of the tax shown on the return if
the taxpayer filed a return for the imedi ately preceding tax

year. Sec. 6654(d)(1)(B); Weeler v. Comm ssioner, supra at

210-211.

Petitioners failed to file individual Federal incone tax
returns for any of the years at issue. Respondent provided
petitioners’ Federal incone tax return for 1995, the year
i mredi ately preceding the years at issue. Petitioners had a
requi red annual paynent for each of the years at issue but did
not meke any estimated tax paynents. Petitioners failed to
present any evidence to contradict respondent’s determ nation,

and none of the statutory exceptions under section 6654(e)
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applies. Petitioners are therefore liable for the estinmated tax
addi ti on under section 6654(a) for each of the years at issue.®

D. Concl usi on

We have considered petitioners’ other argunents, and to the
extent they are not addressed, we find themto be irrel evant,
nmoot, or neritless.

To reflect the foregoing and the concessions of the parties,

Decisions will be entered

under Rul e 155.

1¥The failure to nmake estimated tax paynents is al so a badge
of fraud evidencing the taxpayer’s fraudulent intent. Bradford
v. Conmm ssioner, 796 F.2d 303, 308 (9th Gr. 1986), affg. T.C
Meno. 1984-601; dayton v. Conmm ssioner, 102 T.C. 632, 647
(1994).




